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Statemeni of Facts.

This is a suit in equity brought by the appellant

against the appellees for an injunction and to quiet

title to three alleged mining claims. The gromid

in dispute is situate in the Tongass National Forest

Eeserve and is claimed by the defendants as agri-

cultural ground.

On the twenty-ninth day of June, 1915, and the

fifth day of August, 1915, defendants L. H. Smith

and Merritt S. Pratt, respectively, made applica-

tions to the Secretary of Agriculture, as prescribed



by laAY, for the examination and listng ^Yth the

Department of the Interior of certain portions of

the national forest with the bona fide desire, intent

and purpose on their part of procuring said portions

to be restored to the public domain and opened for

homestead entrj^ with preferential rights in them-

selves. The portions for Avhich such applications

were made embraced the land described in th(; com-

plaint. {See second finding of fact, page 156; evi-

dence L. H. Smith, page 107, et seq., and evidence

Pratt, page 96, et seq.)

A similar application was made on August 10,

1915, by the plaintiif (appellant) for the same land

as is described in the Pratt application but she was

on the fourteenth day of April, 1916, informed by

the Department of Agriculture that since two

applications for the same area cannot remain of

record, the preference must be given to the prior

application and her application was accordingly

cancelled. (See second finding of the court, page

156, and evidence Weigle, Eecord, page 121.)

As soon as practicable after the receipt by the

Department of Agriculture of the applications of

the defendants the department caused an exam-

ination to be made of the status and character of

the lands applied for with a view of determining

whether or not the same should be restored to the

public domain and made subject to homestead entry.

Pending the determination of that question special

use permits were issued to the defendants by the

Department of Agriculture authorizing them to



enter upon, use and occupy the tracts of land for

purposes of agriculture, grazing and residence. The

defendants entered upon the lands and, under the

permits so issued, into the enjoyment of the prefer-

ential rights thereby granted and were at all times

since their application, in the possession of said

lands and improved the same by the construction

of valuable houses and out-houses and used 'the

same for grazing, dairy and residential purposes

and they have paid rent therefor to the United

States at such times and in such amounts as by law

and regulations required.

On the twenty-second of September, 1916, the

lands were, as the result of the examination made
by the department, duly and regularly listed with

the Secretary of the Interior and made subject to

homestead entry and defendants at the time of the

trial and at all times mentioned in the findings of

the court were possessed of said land and claimed

the same as agricultural land. {See fourth finding

of the court, page 157 ; evidence Pratt, Record, page

96, et seq., evidence Smith, Record, page 107 et seq.)

The property claimed in the complaint consists

of three alleged mining claims situate within the

tracts applied for by Smith and Pratt as above

described. These claims are claimed by virtue of

certain locations made by the plaintiff based on

alleged discoveries of gold within the claims during

and after September, 1915. These alleged discov-

eries of gold were made by plaintiff after she had

made application for the land under date of August



10, 1915, similar to the applications previously

made by Pratt and Smith to the Department of

Agriculture asking that she be permitted to enter

the land as agricultural land. The alleged dis-

coveries made by her were made in the beds of

water courses flowing from the mountains back of

the property and consisted of a few colors of gold.

The court found, however, and the evidence clearly

showed that the only discoveries made by her on

the property consisted in the finding of these few

colors which were of no ap]3reciable value and con-

sisted of nothing more than traces and were such

as to be totally insufficient to form the basis of a

mining location. And the court further found that

the alleged mining locations w^ere not made in good

faith to acquire the property for mining purposes

but were made as a pretense and subterfuge. {See

finding of the court number five, page 157, et seq.)

Witnesses for the defendants testified that the

ground had no value as mineral land and that

the discoveries made were not such as would war-

rant an ordinarily prudent man in expending either

labor or money in the further development of the

ground with the reasonable hope and expectation

of finding a paying mine. (See evidence Buck,

Record, page 126, 127 and bottom of page 130;

evidence Rudy, Record, pages 135, 136, 137; evi-

dence Burr, Record, page 141, top of page 142.)

On the other hand, the witnesses testified that the

land was valuable as agricultural land. Mr. Rudy,

a man of a high order of intelligence as the record



shows who has an adjoining homestead, testified

that the homesteads were quite valuable for agri-

cultural purposes and the soil was very fertile and

able to produce and that there was a market for

anything that could be raised. {See Record, page

138.) Other witnesses gave testimony to like effect.

{See evidence Skuse, page 151.)

The court further found that it had not been

shown that the property in question is mineral land

or more valuable for mineral than agricultural

purposes but that, on the contrary, the evidence on

behalf of defendants show^ed that the land in ques-

tion was agricultural land. {See finding number

six, page 115.)

The tracts claimed by each of the defendants

were described in the permits issued by the depart-

ment and delineated upon plats accompanying these

permits, all of which were received in evidence.

The defendants in testifying on their own behalf

testified that they had difficulty in determining the

exact locations of the mining claims and did not

know the exact boundaries, being unable to find

the stakes. {See evidence Smith, page 107 ; evidence

Pratt, pages 105, 106.) Mr. Metcalf, a surveyor

called by the plaintiff, confirms the testimony that

many of the stakes were out and it was difficult to

locate the ground. {See evidence Metcalf, page QQ.)

It may here be added that a portion of the land

claimed by Smith w^as also purchased by him from

Indians who had previously laid a claim to it. The

purchase price according to the deed which is in
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evidence was five hundred dollars. This purchase

from the Indians was made by Smith, as the record

shows, because the rules of the Forestry Depart-

ment required that the Indian title be acquired

before the government would permit the entry by

Smith.

Argument.

Counsel for appellant raises three j)oints in his

brief which we will discuss in their numerical order.

First. The first point is stated as follows:

"The plaintiff having entered upon public,

open, unoccupied, unclaimed lands of the United
States, made a discover}^ of gold thereon, posted
her notices of location, demarked her bound-
aries, and taken actual pedal possession there-

of, the premises so located, and joossessed,

were segregated from the public domain, and
the right thereto became vested in the plain-

tiff, and the defendants acquired no rights

thereto as against plaintiff by the sul^sequent

permits issued by the Forestry Department."

In comiection with the discussion of these points

it must be borne in mind that both the defendant

Smith and the defendant Pratt initiated their

right not only long before Miss Meyer located her

mining claims but before she attempted to initiate

any right whatsoever. Smith and Pratt made

application to the Agricultural Department to

enter this land on the twenty-ninth day of June,

1915, and the fifth day of August, 1915, respectively.

That was before Miss Meyer had done anything.



Some days after the Pratt application had been

made Miss Meyer made a similar application, and

not until September 19, 1915, did she locate her

first mining claim. The second was located on

October 24, 1915, and the third, February 20, 1916.

Clearly when the applications of Smith and Pratt

were allowed by the department their right related

back to the time when the applications were made.

Not only this, but about the first of September, 1915,

before Miss Meyer had made any location Mr.

Smith placed a man at work upon the ground and

in that manner took possession of it. Prom the

time that he so took possession up to the time of

the trial he had been on the ground continuously.

{See evidence Smith, Becord, i^age 113.)

Mr. Pratt testified that he built a garage on the

land in the latter part of September and occupied

the land ever since. {See Record, page 103.)

The rights of Smith and Pratt there as agri-

cultural claimants had been initiated before the

appellant made any attempt to locate the claims.

For surely it cannot be held otherwise than that a

permit of the character here discussed relates back

to the time the application is filed therefor, at least

as against third parties. Counsel for appellant

takes the court to task for having found that the

discovery made by the appellant was not sufficient

under the circumstances of the case to form the

basis of a mineral location and contends that the

court erroneously cast upon the plaintiff, that is

to say the appellant, the burden of proving not that



she had made a discovery but that she had made

a discovery of a valuable mine. Now the fact is

the court did uot do anything of the kind. The

court did not hold her locations invalid because

she had not discovered a valuable mine but because

she had made no discovery at all and for the further

reason that the locations themselves were not made

in good faith for the purpose of locatmg mineral

land but merely as a subterfuge.

This is a controversy between a mineral and an

agricultural claimant and the rule relating to

discovery in such cases is far more strict than that

which relates to discovery in controversies between

mineral claimants. Originally, under the rules of

the miners before the mining law was enacted, the

sole question seemed to be whether or not the land

in such cases was more valuable for mineral or

agricultural purposes. A rule which found its origin

in the general principle underlying the miners'

rules: that the public resources should be devoted

to the use to which they were best adapted so as

to promote the greatest good. While this rule of

the early miners was not expressly written into

the mining law, the courts and the land department

having it in mind have adopted a rule under which

a mineral claimant claiming land also claimed for

agricultural purposes is required to make a showing

that he has a fairly good prospect of gold and

that his discovery is such as to justify a person of

ordinary prudence in further expending labor and

improvements with a reasonable prospect of success.



This exact question was before this court in the

case of Steele v. Tanana Blines, 148 Fed. 678.

In that case the appellant claimed that the

appellee went upon a mining claim previously

located b}^ him as a placer claim and graded for a

light of way designed for use in connection with

the operation of a railroad. The appellant in that

case just as the appellant in this case found colors

of gold by panning. One of the witnesses for the

appellant in that case testified not only that he had

found colors but that the result of his pamiing

*' showed colors of gold in each instance and many

of such pans showed what miners and prospectors

are in the habit of calling good prospects of gold".

The case was in all respects like the case at bar

except that the showing of a discovery was much

stronger in that case than in this one. In passing

upon the sufficiency of the discovery in that case

Judge Gilbert speaking for this court said:

''The sum and substance of this evidence
is not that gold had been discovered on the

claim in such quantities as to justify a person
of ordinary prudence in further expending
labor and improvements with a reasonable
prospect of success but that colors of gold had
been found which were fairly good prospects

of gold. Doubtless colors of gold may be found
by pamiing in the dry bed of any creek in

Alaska ancl miners upon such encouragement
may be mlling to further explore in the hope
of finding gold in paying quantities. But such
prospects are not sufficient to show that the

land is so valuable for mineral as to take it out

of the category of agricultural lands and to

establish its character as mineral land when
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it comes to a contest between a mineral claim-

ant and another claiming the land under thein

laws of the United States.
?>

The court cites Chrisman v. Miller, Lindley on

Mines and the rulings of the Land Department,

which clearl}^ support the view expressed. This case

being on all fours with the case at bar we do not

deem it necessary to further discuss the matter.

Second. The second point made by the appellant

is stated as follows:

"The Court in trying and deciding the case
proceeded upon an erroneous theory of the

law in holding in effect, that plaintiff's loca-

tions were void because the proof failed to

show gold in such quantity as to make the land
more valuable for mining than for agriculture;

such question being neither raised by the

pleadings, nor properly triable by the Court,

jurisdiction over such an issue being vested

b}^ law solely in the Land Department/'

In reply to the statements of counsel in con-

nection with the first point discussed the matters

here referred to have been in effect answered. The

court did not hold the locations void because the

proof failed to show gold in such quantities as to

make the land more valuable for mining than for

agricultural purposes but, as has already been

stated, held the view that the finding of colors such

as was testified to b}^ the witnesses was not a

sufficient discovery to form the basis of a location

under the circumstances in the case, the issue being

between a mineral and a non-mineral claimant.
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The contention of counsel that such question was

not triable by the court but that jurisdiction there-

over is vested solely in the Land Department is

without merit. It may be true that when applica-

tion for ]3atent is made and ancillary proceedings

are commenced in the courts to determine the

questions relating to possession, the Land Depart-

ment remains the sole judge as to the character of

the land. But this is not such a proceeding. This

proceeding is independent of any proceeding in the

land office. It is not brought in aid of patent pro-

ceedings or in aid of an adverse filed in connection

with such proceedings. It is an ordinary suit to

quiet title and in such proceeding the jurisdiction

of the court to try the questions coming before it

affecting the merits of the controversy is complete.

In the case of Steele v. The Tanana Mines Rail-

wa<y Company, this court in a case in all respects

like the one at bar, applied the rule here contended

for and we do not believe that any court has ever

held that it had no jurisdiction to apply that rule

in an ordinary proceeding before it, such as the

proceeding in the ease at bar or in the case of

Steele v. Tanana Mines Raihva/y Company.

Third. The third point is stated by counsel for

the appellant as follows:

"Plaintiff having shown prior possession

under a claim of right and title, before de-

fendants could recover they must show a better

right; this they wholly failed to do in this:

the ground they claimed under the permits from
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the Department was shown to onl_y conflict in

part with the plaintiff's locations, and the
proofs of the defendants wholly failed to show
the extent of the conflict, or to point out vrhat

portion of the ground sued for by plaintiff is

covered by said permits, and was too indefinite

and uncertain to support any decree in their

favor. And the decree is especially erroneous
in that it in effect awarded defendants land to

which they had no shadow of claim."

In reply to what is said by counsel in relation to

the point attempted to be made, it is only necessary

to state that counsel has received an erroneous

impression not only of the evidence but also of the

effect of the decree. The decree does not award the

defendants anything. There was no cross-bill and

no decree in their favor. The plaintiff appellant

asked that her title be quieted; the court found

that she had no title to the claims and accordingly

dismissed the bill .

The exact location of appellant's mining claims

may under the evidence be a matter of conjecture

because the surveyor who surveyed the claims for

her testified that he had difficulty in finding the

corners as many of the stakes were out. {See

evidence Metcalf, Eecord, page 66, et seq.)

The witness Pratt, page 106, testified:

"I have never seen anything but the upper
stakes yet. I don't know who cut down the

stakes. I didn't and know nothing about it."

And the witness Smith, at page 107, testified

as follows:
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"I have not been able to definitel}' establish

the ground sued for in this suit and described
in the complaint. 1 have attempted to."

But v/hile the exact location of appellant's mining

claims may be left in doubt by the evidence there

is no doubt as to the location of the agricultural

claims of the defendants Smith and Pratt. They

are described in the applications and in the use

permits and are definitely located on the plats

accompanying the permits which are in evidence.

{See plat, Record, page 116; plat. Record, page 99,

also the use permits which accompany the plats.)

From the CAddence before it the court found

that the land embraced within the permits of the

defendants included the land described in the com-

plaint. {See finding two, page 156.)

Counsel saj^s that the court must have failed to

understand the evidence at all because the finding

number two also states that the plaintiff's home-

stead application was for the same land previously

applied for by Pratt. Plaintiff's application was

for one hundred sixty acres while Pratt's applica-

tion was for an irregularly shaped tract of only

66.75 acres. Surely we see no reason why the

plaintiff's one hundred sixty acres could not in-

clude Mr. Pratt's 66.75 acres. That the court was

correct in so finding is evidenced from the fact that

the Land Department made identically the same

finding after examining the ground and denied the

appellant's application on the gTound that her

application was made subsequent to that of Pratt.
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Nor is this matter at all material in view of the

fact that appellant had made no valid discovery.

For if she had made no valid discovery she had

no valid right to any land embraced mthin her

claims, and the court not having found a decree

in favor of the defendants but having merely dis-

missed the bill of complaint for want of equity,

the appellant could in no wise be injured.

We think, however, that the evidence offered by

the defendant shows as clearly as it could be shown,

having in view the descrix)tion in the complaint,

that all the land embraced within the area described

in the complaint is embraced within the area

claimed by either one or the other of the defend-

ants; that is to say, the appellees.

For the reasons stated w^e ask that the decree of

the lower court be affirmed.

EespectfuUy submitted,

J. A. Hellenthal,

Simon Hellenthal,

Counsel for Appellees. 4? ^


